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sions of Article 263 so as to have direct moorings in the Cons¬ 
titution. The provisions of the clauses (b) and (c) of Article 263 
are wide enough to encompass the functions of the NDC. The 
NEDC thus constituted will, while retaining adequate flexi¬ 
bility, have a measure of authority with formalised status 
having the constitutional sanction of Article 263”. It also re¬ 
commended that “a Standing Committee of the NEDC should 
be constituted consisting of the Prime Minister, Finance Minis¬ 
ter, three other Union Ministers nominated by the Prime 
Minister, Deputy Chairman of the Planning Commission and 
Governor, Reserve Bank of India and six Chief Ministers, one 
from each Zone selected by rotation or consensus”. I welcome 
these recommendations and would earnestly plead for their 
implementation. The details as to composition can be improved 
upon. It is unfortuate, however, that the value of this recom¬ 
mendation, which is considerable, will be taken away by the 
Sarkaria Commission’s failure to note the status of the Plan¬ 
ning Commission. This is particularly grave in view of the fact 
that the Commission has failed also to note the misuse of Arti¬ 
cle 282 as a channel for regular transfers by the Union to the 
States on the recommendations of the Planning Commission. If 
this misuse persists, the States will have no option but to ap¬ 
proach the Supreme Court of India so that the independence 
and the authority of the Finance Commission is fully restored 
to what the Framers of the Constitution wished them to be 
under Articles 275 and 280. 

There is another glaring failure on the part of the Com¬ 
mission in regard to Industrial licensing under the Industries 
Development and Regulation Act 1951. The Commission is 
wrong in attributing the States’ demand for delegation of li¬ 
censing powers merely to delays on the part of the Centre. Be¬ 
sides delays, the States have also complained of arbitrariness 
and political partisanship. It is a pity that the Commission has 
chosen to shut its eyes to these realities. The Government of 
Karnataka cited in its reply to Q. 71 of the Commission’s Ques- 
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The Commission on Centre- 
State Relations headed by Mr. Justice RS Sarkaria laboured 
hard and produced a substantial Report on various aspects of 
Centre-State relations. The Commission deserves compliments 
for all the work it put in. The notification appointing the Com¬ 
mission was issued on June 9, 1983. But the Commission was 
not appointed for the reasons it records in its Report. The Gov¬ 
ernment of India had systematically violated the rights of the 
States and undermined the autonomy guaranteed to them by 
the Constitution of India for political and partisan ends. I 
should like to emphasise that this was altogether different 
from the tendency towards centralisation inherent in a federal 
set up. For example, an extra-constitutional body set up by 
mere executive order, viz., the Planning Commission, had 
amassed powers to the detriment of the powers of a high cons¬ 
titutional authority viz.. Finance Commission. But since 1969 
the Constitution was violated systematically only to suit the 
ends of the ruling party at the Centre. Soon after the Janata 
Party came to power in 1983, I took the initiative of inviting 
the Chief Ministers of Southern States to a conference in 
Bangalore on March 20, 1983. Other States, most notably the 
Government of West Bengal headed by the veteran Shri Jyoti 
Basu.the Government of late Shaikh Mohd.Abdullah in Jammu 
& Kashmir, and the late C.M. Annadurai in Tamil Nadu had 
also strongly come out against the unconstitutional usurpa¬ 
tion of power by the Centre. In this I am happy to acknowledge 
that the Government of Telugu Desam Party in Andhra Pra- 
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desh headed by Shri NT Rama Rao also lent its powerful 
support to the cause. The conference on March 20, 1983 was a 
success. It proved a forerunner to those of Governments run 
by non-Cong.(I) Parties. The latest in this series was held at 
Bangalore only recently on January 11, 1988. 

On March 24, 1983, Suit. Indira Gandhi announced in 
Parliament her decision to set up a Commission on Centre- 
State relations headed by Mr. Justice RS Sarkaria, a former 
judge of the Supreme Court. Initially she proposed to set up a 
one-man body, but later on expanded it to include two more 
members. Many were not happy with the selection and ap¬ 
pointment of the other two members. There were many other 
eminent jurists, economists of outstanding distinction who 
could have brought lustre to a body which was to review 
Centre-State relations after over a decade and a half since the 
Administrative Reforms Commission, headed by Shri K. Hanu- 
manthaiah, submitted its report. What was worse was that the 
States were not consulted even on the terms of reference of the 
Commission, let alone the composition of the Commission. 

We had every reason to be disturbed by the composition 
and terms of reference of the Commission. Nonetheless we 
co-operated fully with the Commission, submitted a considered 
Memorandum and fully answered the Questionnaire. But it is 
obvious from the Report that the Commission received little 
co-operation from the Government of India which had estab¬ 
lished it. There is no written record of the Union of India 
submitting a memorandum outlining its views to the Commis¬ 
sion. The report records that from May 21, 1986 to August 20, 
1986, the following 8 Union Ministers met the Commission. 

Sriyuths: 

VP Singh 

Buta Singh 

ND Tiwari 

P Shivashankar 
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PV Narasimha Rao 

GS Dhillon 

AK Panja 

Sint. Mohsina Kidwai 

Shri Ashok Kumar Sen, a distinguished lawyer who was 
Union Law Minister from January 1985 till 1987 was not 
among them. The AICC(I) as a political party submitted a 
memorandum but the Government of India did not. 

Even while the Commission was at work from 1983 till 
1987, some of the gravest outrages against the autonomy of 
the States were perpetrated by the Union. For instance, the 
toppling of the Government of Sikkim in May 1984, of the 
Governments of Jammu & Kashmir and Andhra Pradesh 
thereafter in July and August 1984, respectively. The practice 
of readymade Chief Ministers being sent down on Cong (I) 
ruled States, which had come into vogue in 1972 and hardened 
into practice in 1980, came to be practised even more blatantly. 
Although the Commission has waxed eloquently about the 
norms expected of opposition parties, it has spared itself of 
censures of the Government of India and of the Congress (I) 
who have been the principal creators of the mess in which 
Centre-State relations are today. 

The marked pro-Centrist bias of the Commission is re¬ 
flected on every issue of significance. So much so that even 
authoritative reports and authoritative dicta of the founding 
fathers and of the Supreme Court of India in favour of the Stat¬ 
es’ rights are ignored. The treatment, I regret to say, is wholly 
one-sided. However matters have now reached such a stage 
that even a body like this, could not but reckon with the injus¬ 
tice to the States that has been rampant. Responding to the 
Commission’s efforts in a constructive spirit, we have decided 
to adopt a co-operative approach in order that the relations bet¬ 
ween the Union and the States may be improved and restor¬ 
ed to the basis which the framers of the Constitution had so 
carefully devised. 
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I wish to point out some of the shortcomings in the report 
because it is a duty we owe to the Commission and to the 
public. The Commission has laboured hard and our response 
must be a considered one. I have, therefore, taken time to 
study the report and reflect on it. The criticisms are made 
purely in the public interest. No recommendation will be criti¬ 
cised merely because it does not go as far as I would have liked 
it to be. Let me say that while several of the observations of the 
Commission are ill-advised and unfair, several of its recom¬ 
mendations will, if accepted and sincerely acted upon, improve 
Centre-State relations considerably. Our criticisms of those ob¬ 
servations will not blind us to the service which the Commis¬ 
sion has rendered in making those timely recommendations. 

1. THE BASIC OUTLOOK: 

The Commission observes at the outset in the first chap¬ 
ter entitled ‘Perspective’ which provides the historical intro¬ 
duction that: “The primary lesson of India’s history is that, in 
this vast country, only that polity or system can endure and 
protect its unity, integrity and sovereignty against external 
aggression and internal disruption, which ensures a strong 
Centre with paramount powers, accommodating, at the same 
time, its traditional diversities. This lesson of history did not 
go unnoticed by the framers of the Constitution”. 

The Commission next proceeds to quote Dr. Ambedkar’s 
observation on the importance of the Union. It is unfortunate 
that the Commission has given a rather tendentious and one¬ 
sided account of the deliberations of the Founding Fathers. Let 
me quote three authoritative dicta by the Chairman of the 
Drafting Committee of the Constituent Assembly, Dr. BR 
Ambedkar, which gave a true picture of the kind of federation 
he had in mind. It was not a federation which envisaged “a 
strong Centre with paramount powers”. The founding fathers 
did not accept the doctrine of paramountcy at all. They built 
on the doctrine of the rule of law, with the basic law, the Cons- 
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titution, defining the powers of, both, the Union and the States 
and establishing thereby a Union with powers strong enough 
to defend the country against external aggression and govern 
the country in co-operation with States which, in turn, were 
strong enough to answer the needs of the people and impart 
strength to the Union. That is why Dr. Ambedkar called it “a 
dual polity” and emphasised that the States are not dependent 
on the Union and that the powers of the Union, however 
strong, were limited by the law. 

Moving that the Draft Constitution be taken into consi¬ 
deration he said “The Draft Constitution is a Federal Constitu¬ 
tion in as much as it establishes what may be called a Dual 
Polity. This Dual Polity under the proposed Constitution will 
consist of the Union at the Centre and the States at the peri¬ 
phery each endowed with sovereign powers to be exercised in 
the field assigned to them respectively by the Constitution”. 
(C.A.D. Vol. VII; p. 33). 

On August 3, 1949, when the provisions for President’s 
rule in the States came up for discussion, Dr. Ambedkar was at 
pains to emphasise: “I think it is agreed that our Constitution, 
notwithstanding the many provisions which are contained in it 
whereby the Centre has been given powers to override the 
Provinces, nonetheless is a Federal Constitution and when we 
say that the Constitution is a Federal Constitution it means 
this, that the Provinces are as sovereign in their field which is 
left to them by the Constitution as the Centre is in the field 
which is assigned to them”. Hence, the necessity for explicit 
provisions concerning Union intervention.(C.A.D.Vol.IX;p.133) 

Finally, when the Assembly had completed its delibera¬ 
tions, Dr. Ambedkar replied to the debate on November 25, 
1949 and said “As to the relation between the Centre and the 
States, it is necessary to bear in mind the fundamental princip¬ 
le on which it rests. The basic principle of Federalism is that 
the Legislative and Executive authority is partitioned between 
the Centre and the States, not by any law to be made by the 
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Centre, but by the Constitution itself. This is what Constitution 
does. The States under our Constitution are in no way depen¬ 
dent upon the Centre for their legislative or executive autho¬ 
rity. The Centre and the States are co-equal in this matter. It is 
difficult to see how such a Constitution can be called centra¬ 
lism. It may be that the Constitution assigns to the Centre too 
large a field for the operation of its legislative and executive 
authority than is to be found in any other federal Constitution. 
It may be that the residuary powers are given to the Centre 
and not to the States. But these features do not form the essen¬ 
ce of federalism. The chief mark of federalism, as I said, lies in 
the partition of the legislative and executive authority between 
the Centre and the Units by the Constitution. This is the prin¬ 
ciple embodied in our Constitution”. (C.A.D. Vol. XI; p. 976). 

The provisions of the Constitution must be construed in 
the light of these observations. Unfortunately at places even 
where the letter of the law supports the States, the Commission 
has misread it. For eg. the Commission observes: 

“If a State fails to comply with any valid executive direc¬ 
tion of the Union Government, it shall be lawful (under 
Article 365) for the President to hold that a situation has 
arisen in which the Government of a State cannot be car¬ 
ried on in accordance with the provisions of the Constitu¬ 
tion and, therefore, warrants action under Article 356”. 

This is manifestly wrong. Article 365 is advisedly in the 
plural. It does not speak of any “direction” but “any directions” 
- the plural is meaningfully used. 

The Commission also observes: 

“In India, the last 37 years of the working of the Union- 
State relations witnessed continuous expansion of the 
responsibilities of the national government. The role of 
the Union now extends into areas in the State field. This 
extension has come about as a result of the legislative and 
executive action of the Union”. 
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This is a just observation but an inadequate one. The ex¬ 
tension of the role of the Union has come about also as a result 
of political developments and political designs vis-a-vis, both, 
the Non-Cong. (I) States and also the Cong. (I) States, In the 
Non-Cong. (I) States, the Union has consistently used the office 
of the Governor to promote the interests of the ruling party at 
the Centre. But because of popularly elected Governments, 
there was resistance of this abuse. The fate of Cong. (I) ruled 
States has been infinitely worse. The Chief Ministers are res¬ 
ponsible not to the party in the legislature but to an extra¬ 
constitutional body outside, viz., the Cong. (I) “High Com¬ 
mand” in New Delhi. 

The Committee of Governors appointed by the President 
reported in 1971, “In a Parliamentary system the executive is 
ultimately responsible to the electorate through its representa¬ 
tives in the legislature. No such responsibility is owed, nor 
should, therefore, be entrusted to a person as leader who is not 
elected member of the legislature”. 

The events in Rajasthan and Manipur since the Commis¬ 
sion’s report was published show that parliamentary demo¬ 
cracy in Congress (I) States exists only in form. The constitu¬ 
tional provisions establishing a federation and the checks on 
the Union’s power are reduced to a naught, if the Government 
in a State owes its very existence to the whims of the Govern¬ 
ment at the Centre. It is a pity that while the Sarkaria Commis¬ 
sion has made extensive comments on ‘political changes’ in 
criticism of the opposition parties it does not make any com¬ 
ments on a political development of cardinal importance which 
affects the very core of Centre-State relations. 

2. LEGISLATIVE & ADMINISTRATIVE RELATIONS 

On the existing Centre-State relations, in the legislative 
and administrative sphere, the Commission offers little help or 
consolation to the States despite the fact that, as time and expe¬ 
rience has shown, the Centre wields powers far beyond what is 
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necessary even in the interests of a strong Union. It is point¬ 
less to dilate on its misconstructions of the constitutional 
provisions. It is unfortunate that the Commission, time and 
again, lapses into expressions like this whenever the question 
of the States’ autonomy is raised: “it would in effect, reverse 
the rule of Union supremacy into one of State supremacy”. No 
one has claimed “State supremacy”. The doctrine of “Union 
supremacy” is as misleading as it is vague and unsound. The 
powers of the Union and the States are defined in the Constitu¬ 
tion and the Constitution is the fundamental law. The observa¬ 
tions of the Commission were made in the context of a legiti¬ 
mate plea that the States be consulted whenever the Centre 
proposed legislation on a subject in concurrent list as the Com¬ 
mission itself notes. The Government of India Act, 1935 con¬ 
tained a provision to that effect in the Instrument of Instruc¬ 
tions. Nobody can say that it thereby established “State supre¬ 
macy” or a weak Centre. What the Commission recommends is 
that instead of a constitutional provision there should be a 
convention. This is typical of the Commission’s entire approach 
which is not to curtail the Union’s power by constitutional 
checks though time has proved the necessity for those checks 
but to provide for conventions despite the fact that the Union 
has, since 1969, systematically ridden roughshod on settled 
convention. The Commission observes — 

“We are of the view that it is not necessary to make the 
Union-State consultation regarding legislation on an item 
in the concurrent list a constitutional requirement. This 
will make the process needlessly rigid. But this should be 
a firm convention. The advantage of a convention or rule 
of practice is that it preserves the flexibility of the system 
and enables it to meet the challenge of an extreme 
urgency or an unforeseen contingency. We recommended 
that this convention as to consultation with the State 
Governments individually, as well as collectively, should 
be strictly adhered to, except in rare and exceptional 
cases of extreme urgency or emergency”. 
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In the spirit of a constructive approach, I welcome this re¬ 
commendation despite its obvious inadequacy. 

The Commission has taken a sympathetic view of the 
States’ complaint that the Union has evinced a tendency to 
occupy a needlessly excessive field of the Entries in the 
Concurrent List as if it were a second Union List. It has recom¬ 
mended as follows: 

“One general conclusion that can be drawn is that when 
there is no compulsion to occupy the field of concurrent 
jurisdiction, it is necessary not to occupy the field. We, 
therefore, recommend that ordinarily the Union should 
occupy only that much field of a concurrent subject on 
which uniformity of policy and action is essential in the 
larger interest of the nation, leaving the rest and the 
details for State action within the broad framework of the 
policy laid down in the Union law. Further, whenever the 
Union proposes to undertake legislation with respect to a 
matter in the concurrent list, there should be prior con¬ 
sultation not only with the State Governments, indivi¬ 
dually, but also, collectively, with the Inter-Governmental 
Council which, as we have recommended should be estab¬ 
lished under Art. 263. A resume of the views of the State 
Governments and the comments of the Inter-Govern¬ 
mental Council should accompany the Bill when it is in¬ 
troduced in Parliament”. 

It may be noted that the Commission’s scheme of conven¬ 
tions and consultations hinges on many points on the estab¬ 
lishment of an Inter-State Council. The Commission has recom¬ 
mended that residuary powers of legislation, other than on 
matters of taxation, should be placed in the concurrent list by 
a Constitutional amendment. But unless its basic recommenda¬ 
tion in regard to the regulation of the Central legislation on 
the concurrent list are implemented, this amendment by itself 
will be of limited help. Despite the shortcomings, the most 
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constructive aspect of the Commission’s discussion of legisla¬ 
tive relations is its emphasis on consultation in the Inter-State 
Council. It is in this spirit that I view the Commission’s recom¬ 
mendations in regard to consultation generally and particu¬ 
larly on subjects like education. Finally, the Commission’s 
suggestion for appropriate safeguards against the Union’s 
misuse of the power to appoint a Commission of Inquiry 
against Ministers of the State Government are very appro¬ 
priate. 

As to the reservations of bills by Governors for considera¬ 
tion of the President, the States have had reason to complain of 
the gross delays in the Union’s consideration of Bills passed by 
State Assemblies. Governors have sent to the Centre Bills on 
matters in the State last and have also sent Bills in their own 
discretion. The constitutional position is different. A reading 
of the pertinent constitutional provisions viz., Art. 200, 201 
and 254 in the light of the deliberations of the Founding 
Fathers, makes it absolutely clear - 

(a) that a Bill passed by the State Assembly with respect 
to a matter in the State list cannot be and need not be submit¬ 
ted to the Union for the President’s assent; and 

(b) that a Bill passed by the State Assembly with respect 
to a-matter in the Concurrent list can and should be submitted 
by the Governor to the President for his assent only on the 
advice of the State Council of Ministers, never in his individual 
discretion. Both these propositions are, of course, subject to 
one condition. If the State Bill is such that, in the opinion of 
the Governor, it would “if it became law so derogate from the 
powers of the High Court as to endanger the position which 
that Court is by this Constitution designed to fill”. The Gover¬ 
nor is not only empowered but enjoined as a matter of duty by 
the second proviso to Art. 200 of the Constitution to reserve 
such a Bill for the consideration of the President. 
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The Sarkaria Commission has endorsed the first proposi¬ 
tion. This is all to the good because in the past some Governors 
had been known to refer Bills on matters in the State List for 
the consideration of the President. On the second proposition, 
however, the Sarkaria Commission has confused between the 
duties of the Governor as a constitutional Head of State in a 
Parliamentary set up and Centre-State relations. Whether it is 
the Governor in the State or the President at the Centre, the 
duties as a Constitutional Head of State are the same. As 
Dr. Ambedkar said in the Constituent Assembly on December 
30, 1948, “the position of the Governor is exactly the same as 
the position of the President” (Constituent Assembly Debates 
Vol. VII, page 1158). The Commission says: “However, in rare 
and exceptional cases, he may act in the exercise of his discre¬ 
tion, where he is of opinion that the provisions of the Bill are 
patently unconstitutional, such as, where the subject matter of 
the Bill is ex-facia beyond the legislative competence of the 
State Legislature, or where its provisions manifestly derogate 
from the scheme and framework of the Constitution so as to 
endanger the sovereignty, unity and integrity of the nation, 
or clearly violate Fundamental Rights or transgress other 
Constitutional limitations and provisions”. 

Surely this statement of the law applies as much to the 
President vis-a-vis Bills passed by the Parliament as it does to 
Governors. But, then, in that event such a bill need not be and, 
indeed, constitutionally cannot be referred to the President. In 
suggesting that such bills can be referred by the Governor to 
the President, the Commission allows its notions of Union 
supremacy to make it propound a construction of constitu¬ 
tional provisions which is manifestly wrong and which makes 
the Centre an umpire of constutitonal legality of State legisla¬ 
tion. The Constitution makes the Supreme Court the sole um¬ 
pire of the constitutional validity of all legislations, Central as 
well as State. 
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This misconstruction of constitutional provision, how¬ 
ever, should not obscure the fact that the Commission’s recom¬ 
mendations on procedural reforms will be of considerable help. 
For eg., that a Bill reserved for consideration of the President 
should be disposed of by the President within a period of 4 
months from the date of which it is received by the Union 
Government; that reasons for withholding the assent should 
be communicated to the State Government and that assent 
should not be withheld only on account of policy differences 
nor accorded conditionally. 

3. ROLE OF GOVERNORS 

The Government of Karnataka can justly claim some 
credit for bringing to the attention of the nation five years ago 
the gross abuse of the office of the Governor by the Union and 
for documenting the abuses in contrast to the correct constitu¬ 
tional position in a White Paper published by it. Considering 
that the greatest single source of distortion of Centre-State re¬ 
lations is the abuse of the office of the Governor, the Commis¬ 
sion’s recommendations are sadly inadequate. 

Two grave omissions in particular mar Chapter IV of the 
Report on this important subject. On November 26, 1970 the 
President appointed a Committee of Governors consisting of 
Messrs. Bhagwan Sahay, B. GopalaReddi, V. Viswanathan, SS 
Dhawan and Ali Yavar Jung “ to study and formulate norms 
and conventions governing the role of Governors under the 
Constitution”. Its report submitted in 1971 is not even men¬ 
tioned in the chapter, let alone discussed. 

Some cases are discussed in the chapter on Governors but 
the Supreme Court’s definitive ruling in Dr. Raghukul Tilak’s 
case on May 4, 1979 is not even cited. The Report has failed to 
appreciate correctly the very basic question of the status and 
role of the Governor. 

It says “Being the holder of an independent constitutional 
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office, the Governor is not a subordinate or a subservient agent 
of the Union Government”. This is correct. But it is diluted in 
the very next sentence. “However, in respect of those specified 
functions which the Constitution requires him to perform as 
agent of the Union, he is accountable to the President”. 

This is totally wrong. The Constitution does not require 
the Governor to act “as agent of the Union” in any respect 
whatever. As the Report of the Committee of Governors points 
out, “Under the Constitution, just as the State is a unit of the 
Federation and exercises its executive powers and functions 
through a Council of Ministers responsible to the Legislature, 
and none else, the Governor, as Head of the State, has his 
functions laid down in the Constitution itself, and is in no 
sense an agent of the President. In addition, his oath of office 
under Article 159 requires him to ‘preserve, protect and defend 
the Constitution and the law’. Even in a situation where the 
Government of a State is taken over by the President under 
Article 356, the Governor does not by virtue of anything con¬ 
tained in the Constitution become an agent of the President”. 
The President assumes to himself all the powers vested in and 
exercised by the Governor. He may entrust to the Governor 
some of the powers by an order in writing. That does not make 
him an agent. (Italics added, throughout). 

In Dr. Raghukul Tilak’s case the Supreme Court observ¬ 
ed: 

“It is no doubt true that the Governor is appointed by the 
President which means in effect and substance the Go¬ 
vernment of India, but that is only a mode of appointment 
and it does not make the Governor an employee or ser¬ 
vant of the Government of India. Every person appointed 
by the President is not necessarily an employee of the 
Government of India. So also it is not material that the 
Governor holds office during the pleasure of the Presi¬ 
dent. It is a constitutional provision for determination of 
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the term of office of the Governor and it does not make 

the Government of India an employer of the Governor”. 

“His office is not subordinate or subservient to the Go¬ 
vernment of India. He is not amenable to the directions of the 
Government of India, nor is he accountable to them for the 
manner in which he carried out his functions and duties. He is 
an independent constitutional office which is not subject to the 
control of the Government of India. He is constitutionally the 
Head of the State in whom is vested the executive power of the 
State and without whose assent there can be no legislation in 
exercise of the legislative power of the State”. (Hargovind Pant 
vs. Dr. Raghukul Tilak, AIR 1979 SC 709). 

Shri GS Pathak, a noted jurist said in a speech on April 3, 
1970 when he was Vice-President of India: “In the sphere in 
which he is bound by the advice of the Council of Ministers, for 
obvious reasons, he must be independent of the Centre. There 
may be cases where the advice of the Centre may clash with the 
advice of the State Council of Ministers”. (Quoted in Report of 
the Centre State Relations Inquiry Committee 1971, Govern¬ 
ment of Tamil Nadu; p. 135). In such cases the Governor must 
ignore the Centre’s “advice” and act on the advice of his Cou¬ 
ncil of Ministers. This is the clear incontrovertible legal posi¬ 
tion. 

These authoritative pronouncements are ignored in the 
Report. The Report repeats the reference to the Governor “as 
an agent of the Union Government in a few specific areas 
during normal times [eg. Article 239(2)] and in a number of 
areas during abnormal situations [eg. Article 356(1)] ”, 

But Article 239(2) only speaks of the Governor being ap¬ 
pointed as the administrator of an adjoining Union Territory. 
Then, he does not act as Governor at all but as administrator. 
The Reference to Art. 239(2) is irrelevant in any discussion of 
the Status of the Governor. Nor is it right to call the Governor 
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an agent “in a number of areas during abnormal situations” 
when President’s rule is imposed under Art. 356(1). The Gover¬ 
nors’ Committee appointed by the President and the Supreme 
Court’s remarks totally refute such a suggestion. 

The Report says “It has been suggested to us that effec¬ 
tive constitutional safeguards should be provided to ensure 
that the office of the Governor is free from controversy” and 
adds “While we agree that effective safeguards for this purpose 
should be evolved, we are of the view that not all these safe¬ 
guards can be written into the Constitution”. It is sad that 
after nearly four decades’ experience and the clearest proof of 
abuse of the office of Governor by the Centre, the Commission 
would leave safeguards to be “evolved” and not written into the 
Constitution. 

The only safeguard which it recommends for incorpora¬ 
tion in the Constitution is that of Consultation with the Chief 
Minister in the selection of the person to be appointed as 
Governor. The Report recommends that “the procedure of 
consultation should be prescribed in the Constitution itself by 
suitably amending Article 155”. That provision as it exists to¬ 
day simply says that the Governor “shall be appointed by the 
President by warrant under his hand and seal”. I hope the 
modest recommendation of consultation will be accepted and 
implemented by the Government of India. On May 30 and 31, 
1949 three of the founding fathers of the Constitution, Pandit 
Jawaharlal Nehru, Shri TT Krishnamachari and Sir Alladi 
Krishnaswamy Ayyar declared emphatically that Governors 
should be appointed only after consultation with the States. 
The practice was followed till 1969 and then abandoned. 

As for security of tenure, the Report makes a feeble 
suggestion on safeguards against arbitrary dismissal. The 
Governor “should be informally appraised of the grounds of 
the proposed action and afforded a reasonable opportunity of 
showing cause against it”. However a Governor, like any other 
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functionary, has a right to go to Court against arbitrary dis¬ 
missal even today. It has not proved a strong check. 

The Report suggests that the Governor’s reply should be 
examined by an Advisory Group consisting of the Vice-Presi¬ 
dent of India and the Speaker of the Lok Sabha or a retired 
Chief Justice of India. “After receiving the recommendation of 
this group, the President may pass such orders in the case as 
he may deem fit”, A Group such as this, cannot give a verdict 
binding on the Government of India. Besides, while the 
grounds will be “informally” given to the Governor his reply 
will be examined by a formally constituted Group and his reply 
will have to be submitted to Parliament. 

It is an incongruous procedure. Nonetheless this sugges¬ 
tion should be accepted with some improvement. Transfers of 
Governors should be prohibited. The Report recommends that 
as a matter of convention the Governor should not be eligible 
for any appointment under the Union or State Governments on 
retirement from his office except as Governor or as Vice-Presi¬ 
dent or as President and he should not return to “active parti¬ 
san politics”. 

The Report also says "it is desirable that a politician from 
the ruling party at the Union is not appointed as Governor of a 
State which is being run by some other party or a combination 
of parties”. A fortnight after the publication of the Report 
Governors were appointed in Five States in direct violation of 
the Commission’s recommendations. 

The pronouncements of the Supreme Court and the dicta 
of the Founding Fathers establish conclusively that the Gover¬ 
nor as Head of State enjoys no greater discretion than does the 
President save in respect of the very limited matters which are 
in terms assigned to him, such as report to the President 
under Article 356. 


16 



The Sarkaria Commission has acknowledged this but 
added qualifications which detract from the principle. It has 
also failed to take note of authoritative material on vital as¬ 
pects of the parliamentary system such as the jurists’ opinions 
in 1967 in response to queries by the then Union Home Minis¬ 
ter Shri YB Chavan on the appointment of the Chief Minister 
when the party position in the assembly is uncertain. On dis¬ 
solution of the assembly the discussion is inadequate. The best 
course would be to codify the rules and conventions establish¬ 
ed and acknowledged over the years in the form of Instru¬ 
ments of Instructions prepared by the Inter-State Council. The 
Sarkaria Commission has recognised that whether a Chief 
Minister commands a majority in the assembly or not it is not 
for him to decide but entirely for the assembly to determine. 
This is an indictment of the conduct of the Governors of 
Jammu & Kashmir and Andhra Pradesh in 1984 at the inst¬ 
ance of the Centre. The Commission’s omission to pronounce a 
censure where censure is warranted reflects the triumph of 
tact over judgement. 

IMPOSITION OF PRESIDENT’S RULE: 

The Sarkaria Commission’s failure to reckon with the re¬ 
cord of increasing abuse of Article 356 of the Constitution, 
which empowers the Government of India to impose its own 
rule directly on States and oust duly elected State Govern¬ 
ments from power, is the gravest among its omissions. Its fai¬ 
lure to recommend any effective checks on this power, which 
stems from its misappreciation, is its gravest lapse. Chapter VI 
of the Report justifies the existence of such a power in terms 
which virtually exonerate its abuse: 

“In sum, the Constitution framers conceived these provi¬ 
sions as more than a mere grant of over-riding powers to the 
Union over the States. They regarded them as a bulwark of the 
Constitution, an ultimate assurance of maintaining or restoring 
representative government in States responsible to the people. 
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They expected that these extraordinary provisions would be 
called into operation rarely, in extreme cases, as a last resort 
when all alternative correctives fail. Despite the hopes and ex¬ 
pectations so emphatically expressed by the framers, in the 
last 37 years, Article 356 has been brought into action no less 
than 75 times.” 

The Commission considers the failure of constitutional 
machinery under 4 heads — political crisis, internal subver¬ 
sion, physical breakdown and non-compliance with constitu¬ 
tional directions of the Union Executive. On none of these is its 
analysis adequate or logical. The Commission also lists 11 
categories of cases where imposition of President’s rule would 
be manifestly improper. One need not go into its legal analysis 
of the four categories in any detail. Suffice it to say that if even 
the 11 recognised categories of abuse can be checked, some 
gain will have been achieved. 

The only substantial check which the Commission recom¬ 
mends is one designed to make the remedy of judicial review 
on the grounds of mala fide “a little more meaningful”. It re¬ 
commends that the Governor’s report should be a speaking 
document “containing a precise and clear statement of all 
material facts and grounds on the basis of which the President 
may satisfy himself as to the existence or otherwise of the 
situation contemplated in Article 356”. Such a statement must 
be made an integral part of the Proclamation under Art. 
356(1). This will enable Parliament and the courts more closely 
to scrutinise the grounds. 

But this check will be only of limited value. In Parlia¬ 
ment, the ruling party necessarily commands a majority. For 
reasons more than one, the aggrieved parties are most reluc¬ 
tant to go to courts. 

The Commission has quoted Dr. Ambedkar’s dicta to the 
effect that before the imposition of President’s rule, the Centre 
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must issue a warning to the State and has recommended, ac¬ 
cordingly, that such warning should be issued. But it does not 
recommend constitutional amendment along these lines. Its 
adoption of the dicta itself is partial. Dr. Ambedkar had said: 

“In fact I share the sentiments.that such articles will 

never be called into operation and that they whould remain a 
dead letter. If at all they are brought into operation, I hope the 
President, who is endowed with these powers, will take proper 
precautions before actually suspending the administration of 
the provinces. I hope the first thing he will do would be to 
issue a mere warning to a province that has erred, that things 
were not happening in the way in which they were intended to 
happen in the Constitution. If that warning fails, the second 
thing for him to do will be to order an election allowing the 
people of the province to settle matters by themselves. It is only 
when these two remedies fail that he would resort to this 
article”. 

It will be noticed that Dr. Ambedkar insists that both re¬ 
medies must have failed before the Article is brought into 
operation. One of them is the warning by the Centre to the 
State, the other is a popular verdict on the controversy between 
the Centre and the State in the election. The Commission seizes 
on the warning but ignores the other condition viz., that there¬ 
after the people must have given their verdict. There is a yet 
graver lapse which goes to the root of the matter. The Commis¬ 
sion has dismally failed to notice that the formulation adopted 
in the Constitution has itself proved to be pre-eminently 
susceptible to abuse because of its vagueness. It has failed to 
recommend, as it ought to have, that it should be made precise 
and strict. The formulation used in Art. 356 Clause (I) reads 
thus: 


“If the President, on receipt of a report from the Governor 
of a State or otherwise, is satisfied that a situation has arisen 
in which the Government of the State cannot be carried on in 
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accordance with the provisions of the Constitution, the Presi¬ 
dent may by proclamation: 

(a) Assume to himself all or any of the functions of the 

Government of the State and all or any of the powers vested in 
or exercisable by the Governor.as the case may be, or any¬ 

body or authority in the State other than the Legislature of the 
State; 

(b) Declare that the powers of the Legislature of the State 
shall be exercisable by or under the authority of Parliament 


This is modelled on the notorious Sec. 93 of the Govern¬ 
ment of India Act, 1935. 

Commenting on the need for such power, the Joint Parlia¬ 
mentary Committee on the Government of India Bill observed, 
“Lastly, it is proposed to give the Governor power at his discre¬ 
tion, if at any time he is satisfied that a situation has arisen 
which for the time being renders it impossible for the govern¬ 
ment of the province to be carried on in accordance with the 
provisions of the Constitution Act, to assume to himself by 
proclamation all such powers vested in any provincial autho¬ 
rity as appear to him to be necessary for the purpose of secur¬ 
ing that the Government of the province shall be carried on ef¬ 
fectively .” 

It is the impossibility of government in accordance with 
the Constitution, not inconvenience, which justifies the power. 

The framers of our Constitution were well aware of the 
usage and abusage of Sec. 93 during British rule. The debates 
in the Constituent Assembly shed ample light on the situations 
in which the drastic power of Central rule may be legitimately 
invoked. 

Sir Alladi Krishnaswamy Ayyar, a member of the Draft¬ 
ing Committee, said: “To maintain the Constitution was to 
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maintain its part relating to the States as well. If the Constitu¬ 
tion is worked in a proper manner in the provinces or in the 
States, that is if responsible government as contemplated by 
the Constitution functions properly, the Union will not and 
cannot interfere. It is only when there is a failure or break¬ 
down of the constitutional machinery that the Union Govern¬ 
ment will interfere”. 

Dr. Ambedkar’s reply to the debate furnishes the most 
comprehensive commentary on Art. 355 and 356. “When we 
say that the Constitution must be maintained in accordance 
with the provisions contained in this Constitution we practi¬ 
cally mean what the American Constitution means, namely 
that the form of the Constitution prescribed in this Constitu¬ 
tion must be maintained". 

Pandit Kunzru pressed him to clarify further. So import¬ 
ant are the questions he raised that the dialogue is best set out 
fully: 

Pandit Kunzru: What is the meaning exactly of the provi¬ 
sions of the Constitution taken as a whole? The House is entit¬ 
led to know from the HonTble Member what is his idea of the 
meaning of the phrase in accordance with the provisions of 
this Constitution. 

Dr. BR Ambedkar: It would take me very long now to go 
into a detailed examination of the whole thing and, referring 
to each article, say, this is the principle which is established in 
it and say, if any Government or any legislature of a province 
does not act in accordance with it, that would act as a failure of 
machinery. The expression “failure of machinery”, I find, has 
been used in the Government of India Act, 1935. Everybody 
must be quite familiar therefore with its de facto and de jure 
meaning. I do not think any further explanation is necessary. 

As we have noted above, Sec. 93 was contemplated for 
cases in which governance in accordance with the Constitution 
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was “impossible”. Article 356, obviously, is meant for the same 
situation. 

The documents published by the British Government in 
the series on the Transfer of Power in India 1942-47 reveal 
(Vol. 12) how strictly the provision was construed. 

After the referendum in the NWFP on the issue of Pakis¬ 
tan, the Pakistan Provisional Cabinet advised the Viceroy to 
instruct the Governor to sack Dr. Khan Sahib’s Ministry under 
S. 93 of the Government of India Act, 1935. Legal advice was 
obtained. On August 8, 1947, the Secretary of State, Lord Lis- 
towel wired to Lord Mountbatten that the “Ministry have 
suffered no defeat in legislature and still retain confidence of 
majority of its members, and that although Governor may 
have very good reason to believe that legislature as at present 
constituted no longer represents majority of electorate general 
election is ruled out for security reasons”. 

Ruling out a dismissal in those circumstances as 
“unconstitutional”, he turned to other grounds, “Governor 
does not appear to consider that present sitution in Province, 
in respect of law and order or of Ministry’s position is such 
that in words of S. 93 the Government of the Province cannot 
be carried on in accordance with provisions of the Act. 
Furthermore withdrawal of S. 93, regime as soon as Muslim 
League was installed in office would be evidence that resort to 
it had been merely a device”. 

In the light of the nearly four decades of the working of 
the Constitution, it is clear that the very vagueness of the ex¬ 
pression used in Art. 356 has facilitated its abuse. It is true 
that there is a judicial check. It is no less true that that check 
has failed to deter abuse. Nothing short of a constitutional 
amendment tightening up the provision and providing for a 
real effective and prompt judicial check such as an immediate 
reference to the Supreme Court, on the issuance of the Procla- 
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ination imposing President rule would suffice. The best course, 
of course, is to delete Art. 356 altogether. 

Within days of receipt of Sarkaria Commission’s report, 
the Prime Minister Shri Rajiv Gandhi warned the States on the 
floor of the Lok Sabha that he would dismiss any Government 
which, in his opinion was anti-national. Considering the fact 
that he had branded the advocates of a cut in the defence 
budget only a few months earlier as anti-national, it is appa¬ 
rent that the Government of India perceives no check whatever 
against its power to dismiss State Governments in its own dis¬ 
cretion. The Sarkaria Commission’s recommendations on this 
point are hopelessly inadequate. The Commission has failed 
dismally on the crucial subject of the imposition of President’s 
Rule. 

DEPLOYMENT OF UNION ARMED FORCES IN A STATE FOR 
PUBLIC ORDER DUTIES 

It is strange that while emphasising the Centre’s powers 
to issue directives to States, the Commission underestimates 
the duties of the Union. Sec. 130 of the Code of Criminal Proce¬ 
dure, categorically lays down that if any unlawful assembly 
cannot be otherwise dispersed and it is necessary for the public 
security that it should be dispersed, the Executive Magistrate 
of the highest rank who is present, may cause it to be dispers¬ 
ed by the armed forces. Such Magistrate may require any offi¬ 
cer of the armed forces to disperse the assembly with the help 
of the armed forces under his command and to arrest and con¬ 
fine members of the unlawful assembly. “Every such officer of 
the armed forces shall obey such requisition in such manner 
as he thinks fit ....” vide Sec. 130(3). Nonetheless, the Commis¬ 
sion asserts in the teeth of Sec. 130(3) that “a perusal of the 
provisions of Secs. 130, 131 and 132 of the Code would show 
that they do not confer any direct right on the State Govern¬ 
ment to requisition the armed forces of the Union”. The 42nd 
amendment to the Constitution enacted during the Emergency 
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had inserted in the Constitution Art. 257(A) which reads thus 

“Assistance to States by deployment of armed forces or 
other forces of the Union: 

(1) The Government of India may deploy any armed force 
of the Union or any other force subject to the control of the 
Union for dealing with any grave situation of law and order in 
any State; 

(2) Any armed force or other force or any contingent or 
unit thereof deployed under Clause (1) in any State shall act in 
accordance with such directions as the Government of India 
may issue and shall not, save as otherwise provided in such 
directions, be subject to the superintendence or control of the 
State Government or any officer or authority subordinate to 
the State Government. 

(3) Parliament may, by law, specify the powers, 
functions, privileges and liabilities of the members of any force 
or any contingent or unit thereof deployed under Clause (1) 
during the period of such deployment”. 

Significantly, this provision was deleted from the Consti¬ 
tution by the 44th amendment which came into force in 1979. 
It is unfortunate that the Commission has failed to appreciate 
the significance of this deletion. Entry 2 (A) in the Union List 
empowers the Union to deploy any force under its control in 
any State “in aid of the Civil Power”. But with the deletion of 
Art. 257(A), Entry 2(A) is relatable only to those extreme cases 
which are envisaged in Art. 355 and not to a law and order 
situation, no matter how grave. 

The Commission has observed: 

“Thus, practical considerations, as indicated above, make 
it imperative that the Union Government should invariably 
consult and seek the co-operation of the State Government, if it 


84 



proposes either to deploy suo muto its armed forces in that 
State or to declare an area as “disturbed”, the constitutional 
position notwithstanding. It need hardly be emphasised that 
without the State Government’s co-operation, the mere asser¬ 
tion of the Union Government’s right to deploy its armed for¬ 
ces cannot solve public order problems”. 

I welcome these observations. I wish however that the 
Commission had seen its way to recommend constitutional 
amendments making consultations obligatory. 

ALL INDIA SERVICES 

The Sarkaria Commission has rightly criticised instances 
of mistreatment of members of the All India Services by some 
State Governments. It is a pity that it chose to ignore far worse 
conduct on the part of the Government of India over the years. 
The cases of Messrs. Vinod Pande and Bhure Lai are illustra¬ 
tive of such conduct. 

The Government of Karnataka had in its Memorandum to 
the Commission pointed out that: “the implication of the vest¬ 
ing of the ultimate authority in the Central Government is that 
officers belonging to the All India Services and serving in the 
States will inevitably owe their loyalty to the Centre which is 
the final arbiter of their service conditions and career. Not 
only is this theoretically violative of the basic federal structure 
but in practice has led to very difficult situations particularly 
in States ruled by parties in opposition to the ruling party at 
the Centre.Most recently the conduct of senior administrative 
and police officers in Andhra Pradesh and Jammu and Kash¬ 
mir has come in for serious criticism for the reason that they 
acted against the interest of democratically elected State 
Governments and in contravention of the law directly under 
order of the Governor, who in turn were acting under central 
direction”. 

On the deputation of Cadre Officers we pointed out: “Yet 
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another incursion into the powers of the State Government to 
exercise control over their own state cadres is the recent 
amendment to Rule 6 of the IAS (Cadre) Rules which reads as 
under: 

‘Deputation of Cadre Officers (A) A cadre officer may, 
with the concurrence of the State Government or the State 
Governments concerned and the Central Government, be de¬ 
puted for service under the Central Government or another 
State Government or under a company, association or body of 
individuals, whether incorporated or not, which is wholly or 
substantially owned or controlled by the Central Government 
or by another State Government’. Thus any officer of a particu¬ 
lar State Cadre could be deputed for services with the Central 
Government or another State Government only with the 
concurrence of the ‘parent’ government. However, the amend¬ 
ment adds a proviso which reads as follows: ‘Provided that in 
case of any disagreement, the matter shall be decided by the 
Central Government and the State Government shall give effect 
to the decision of the Central Government’. As a result of this, 
even if the State Government does not agree to release one of 
their officers, the Central Government will again have the final 
say”. 

Our plea was a reasonable one: (1) “All matters relating to 
policy or rules affecting the All India Services should first be 
placed before the proposed Inter-State Council and action ini¬ 
tiated only after obtaining the approval of the Council by 
means of a formal resolution”. 

(2) Clause 3 of the All India Service Act should be amend¬ 
ed to replace ‘consultation’ with the States by ‘concurrence’ of 
two-thirds of the state governments. 

“(3) The amendment to Rule 6 of the IAS (Cadre) Rules 
made administrative grievances of officers to avoid delays that 
normally occur in courts. The selection of members for these 
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tribunals should be subject to the confirmation of the Union 
Public Service Commission in order to ensure that the tribu¬ 
nals are manned by persons of competence and integrity”. 

The Sarkaria Report does not recommend any changes in 
the present disciplinary procedures except that the UPSC 
should be consulted in the matter of appeals against suspen¬ 
sion by the State Government. It would be far better to allow 
appeals entirely to the UPSC alone. 

However, the Commission’s recommendation for an Advi¬ 
sory Council for Personnel Administration of the All India 
Services with an eventual role for the Inter-State Council is 
very sound and fair. I fully support it. 

INTER-STATE COUNCIL 

If the Commission’s omission in regard to President’s 
Rule is the gravest flaw in the Report, Chapter IX on the Inter- 
State Council is its finest achievement. I can pay no greater 
tribute to the Commission than to say that its recommendation 
of the establishment of such a Council deserves to be accepted 
soon and in toto. As for nomenclature, the Commission would 
wish it to be called the Inter-Government Council but the name 
given by the Constitution itself, Inter-State Council, is far more 
appropriate. The Commission proposes a general body of the 
Council with the Prime Minister as Chairman and all the Chief 
Ministers and Union Cabinet Ministers as members. It should 
meet at least twice a year and in camera. 

But there should be a smaller Standing Committee con¬ 
sisting, besides the Prime Minister as Chairman, of six Chief 
Ministers one from each Zonal Council selected annually and 
six Union Cabinet Ministers nominated by the Prime Minister. 
The Standing Committee should meet at least for four times a 
year and in camera. 

Both the general body and the Standing Committee would 
be free to set up sub-committees of experts. The Council would 
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be served by “an independent permanent Secretariat” on the 
lines of the Cabinet Secretariat. The scheme can be improved 
upon. For instance, care should be taken that a Zonal Council 
does not exclude as its representative at the Inter-State Coun¬ 
cil, a Chief Minister who belongs to a political party other than 
the one to which the majority of the Zonal Council belong. The 
details are a matter for discussion. But the Sarkaria Report’s 
recommendation deserves a wholehearted welcome. 

The Inter-State Council can after detailed study and con¬ 
sideration formulate norms and conventions on many import¬ 
ant aspects of our parliamentary system. 

FINANCIAL RELATIONS 

The Commission says that during the Sixth Five Year 
Plan (1980-85) about 41% of the total resources transferred 
from the Union to the States was done on the advice of the Fi¬ 
nance Commission and over 43% was done on the advice of the 
Planning Commission. For the period from 1951 to 1985 re¬ 
source transfers on the recommendation of the Finance Com¬ 
mission accounted for 40% whereas the totality of Plan trans¬ 
fers during the same period works out to about 41 per cent of 
the total transfers. These, however, does not give a full picture 
of the enormity of the existing situation when a body set up by 
a mere executive order of the Government of India, the Plan¬ 
ning Commission, has been able to bypass and undermine the 
authority of a body set up by the Constitution of India — the Fi¬ 
nance Commission set up under Article 280 of the Constitu¬ 
tion. The total transfer of resources from the Centre to the 
State Governments by way of grants both under Article 275(1) 
and Article 282 during 1987-88, for instance, is Rs. 8,509 
crores. Of this amount, however, only Rs. 681.59 crores is to 
be transferred to the States under Article 275(1) of the Consti¬ 
tution on the recommendations of the Finance Commission. 
The balance which is about 10 times more than this amount 
will be given to the States on the recommendations of the Plan- 
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ning Commission and in the discretion of the Government of 
Tnriia under Article 282 of the Constitution. 

It is a signal failure on the part of the Sarkaria Commis¬ 
sion that it has altogether failed to probe into the history and 
the working of the pertinent constitutional provisions, viz.. 
Articles 275 and 280 and 282. In consequence it has totally 
failed to provide a corrective to the distortions in the existing 
practice. I have in a Note on the constitutional position enti¬ 
tled: “The Union’s Financial Assistance to the States” provided 
the details and have no desire to cover the same ground here. 
The Sarkaria Commission rightly characterises the Finance 
Commission as having “quasi judicial character”. The Plan¬ 
ning Commission has been equally aptly characterised by a 
distinguished Jurist and Chairman of the Legal Study Team of 
the Administrative Reforms Commission Shri M.C. Setalvad as 
a “Quasi-political body” which is “naturally open to the pulls 
and pressures of politics”. The Sarkaria Commission’s observa¬ 
tions on Article 282 are manifestly wrong. I was glad to note 
that at a Seminar held under the auspices of the National Insti¬ 
tute for Public Finance and Policy in New Delhi on 6th Feb¬ 
ruary, 1988 the opinion of eminent lawyers was quite contrary 
to th&t of the Sarkaria Commission on the scope of Article 282. 
The correct view is that all transfers by the Union of States on 
a regular basis, whether for Plan expenditure or otherwise and 
whether for meeting expenditure on schemes of a capital 
nature or for revenue or recurring schemes, must be chan¬ 
nelised under Article 275 of the Constitution on the recommen¬ 
dations of the Finance Commission and not under Article 282 
in the discretion of the Government of India. Article 282 can be 
invoked only for grants of an occasional nature for meeting 
unforeseen contingencies such as drought relief, famine relief 
and the like. The emphasis also should be more on tax-sharing 
than on grants. It is also necessary that greater tax resources 
are allowed to the States than they enjoy at present. 
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The Commission has been altogether wrong in opining 
that there has been no serious objection regarding the com¬ 
position of the various Finance Commissions. The composition 
over the years has left a lot to be desired. The Commission ob¬ 
serves: “We note that a controversy has arisen in regard to the 
terms of reference of the recently constituted Ninth Finance 
Commission, particularly on para 4 of the Presidential Order 
which, it is alleged, binds it to follow a ‘normative approach’ 
and to take into account certain other aspects. In view of the 
reasons already stated by us in the preceding paragraphs, we 
are not convinced that any reference to Finance Commission 
unless consituting a term of reference vide Article 280(3) of 
the Constitution, can bind or delimit its approach. However, it 
will only be appropriate and befitting the statutory and high 
status of the Finance Commission that any considerations 
suggested to it, besides its terms of reference under Article 
280(3), are put in a language which does not give an impres¬ 
sion of formally binding it to adhere to a given approach or 
methodology”. 

The Commission nonetheless proceeds to make this 
strange observation: “We note that the terms of reference of 
the recently constituted Ninth Finance Commission require it, 
inter-alia, to adopt a normative approach in assessing the re¬ 
ceipts and expenditure on the revenue account of the States 
and the Centre; have due regard to the need for providing 
adequate incentives for better resources mobilisation and fi¬ 
nancial discipline as well as closer linking of expenditure and 
revenue-raising decisions; take into account the need for 
speed, efficiency and effectiveness of Government functioning 
and of delivery systems for Government programmes, and 
keep in view the objective of not only balancing the receipts 
and expenditure on revenue account of both the States and the 
Centre, but also generating surpluses for capital investments. 
We hope that these terms of reference of the Ninth Finance 
Commission will help in evolving a more comprehensive and 
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integrated approach and will ultimately result in providing the 
much needed financial discipline both in the States and at the 
Centre”. 

It is unfortunate that the Commission does not appreciate 
that on the strength of its own logic the prescription of any 
particular approach by the Government to the Finance Com¬ 
mission is unconstitutional. 

The Commission has recommended that the Union Go¬ 
vernment should give its consent freely to States for borrow¬ 
ing from Banks and financial institutions for periods less than 
one year under Article 293(4). It would be more appropriate to 
amend Article 293 of the Constitution and to provide that the 
Union’s consent to the States for borrowing if required should 
not be unreasonably withheld. 

Economic & Social Planning 

The Centre has been straying into the area of welfare 
measures which is properly the domain of States. The funds it 
has earmarked for welfare measures could well have been 
given to the States by way of Plan assistance instead of en¬ 
croaching on the State’s spheres in order to take credit for the 
measures and make political capital out of expenditure from 
public funds. The Commission’s observations on this are very 
opposite and deserve to be set out in full. “It would appear 
from the above that the Union Government has assumed res¬ 
ponsibility, generally through the Centrally Sponsored Sche¬ 
mes, to support development efforts in several subjects which 
essentially belong to the States. These schemes have grown 
considerably over the years. The proliferation of Centrally 
Sponsored Schemes was noted by the A.R.C. in 1967. For a 
long time this has been a matter of serious concern to the 
States, especially because most of the schemes belong to their 
constitutionally defined spheres and many of them are staged 
to be well within their competence. With a view to containing 
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them the National Development Council laid down a set of cri¬ 
teria in 1971 and also recommended limiting Central assist¬ 
ance on them to l/6th or l/7th of that for the State Plans”. 

“This matter has been examined recently by a Committee 
set up by the Planning Commission under the Chairmanship of 
Shri K Ramamurthi. The Committee has suggested that Cent¬ 
rally Sponsored Schemes should form an integral part of the 
National Plan. A Centrally Sponsored Scheme should satisfy 
one of the following criteria for being taken up as Centrally 
Sponsored Scheme: 

(a) It should relate to demonstration, pilot projects, 
survey and research; 

(b) It should have a regional or inter-state character; 

(c) It should aim at building up institutional framework 
for the country as a whole or a region; and 

(d) It should be in the nature of pace setter with a defi¬ 
nite time-frame within which the objectives outlined 
are sought to be realised. 

“Earlier in 1967,the Administrative Reforms Commission 
had also recommended that the number of Centrally Sponsored 
Schemes should be kept to the minimum and the criteria laid 
down for determining which projects should be Centrally 
Sponsored should be strictly applied. 

“We are in full agreement with the views of the NDC that 
the number of Centrally Sponsored Schemes should be kept to 
the minimum. We endorse the criteria laid down by the Rama- 
murti Committee”. 

I welcome these observations and hope that they will be 
respected by the Union Government. The Commission recom¬ 
mends that the “National Development Council should be re¬ 
named and reconstituted as National Economic and Develop¬ 
ment Council (NEDC) by Presidential Order under the provi- 
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sions of Article 263 so as to have direct moorings in the Cons¬ 
titution. The provisions of the clauses (b) and (c) of Article 263 
are wide enough to encompass the functions of the NDC. The 
NEDC thus constituted will, while retaining adequate flexi¬ 
bility, have a measure of authority with formalised status 
having the constitutional sanction of Article 263”. It also re¬ 
commended that “a Standing Committee of the NEDC should 
be constituted consisting of the Prime Minister, Finance Minis¬ 
ter, three other Union Ministers nominated by the Prime 
Minister, Deputy Chairman of the Planning Commission and 
Governor, Reserve Bank of India and six Chief Ministers, one 
from each Zone selected by rotation or consensus”. I welcome 
these recommendations and would earnestly plead for their 
implementation. The details as to composition can be improved 
upon. It is unfortuate, however, that the value of this recom¬ 
mendation, which is considerable, will be taken away by the 
Sarkaria Commission’s failure to note the status of the Plan¬ 
ning Commission. This is particularly grave in view of the fact 
that the Commission has failed also to note the misuse of Arti¬ 
cle 282 as a channel for regular transfers by the Union to the 
States on the recommendations of the Planning Commission. If 
this misuse persists, the States will have no option but to ap¬ 
proach the Supreme Court of India so that the independence 
and the authority of the Finance Commission is fully restored 
to what the Framers of the Constitution wished them to be 
under Articles 275 and 280. 

There is another glaring failure on the part of the Com¬ 
mission in regard to Industrial licensing under the Industries 
Development and Regulation Act 1951. The Commission is 
wrong in attributing the States’ demand for delegation of li¬ 
censing powers merely to delays on the part of the Centre. Be¬ 
sides delays, the States have also complained of arbitrariness 
and political partisanship. It is a pity that the Commission has 
chosen to shut its eyes to these realities. The Government of 
Karnataka cited in its reply to Q. 71 of the Commission’s Ques- 
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tionnaire as many as four concrete incontestable instances. 
The Commission has been less than fair to the States on this as 
on many other topics. The Commission recommends as follows: 
“We recommend that the Union Government may consider 
opening licensing offices not only in four or five metropolitan 
cities but also in all State capitals and two or three other 
important towns in big States and vest them with adequate 
powers”. 

This would be a welcome step in itself. But it does not 
take matters very far. 

MASS MEDIA 

The Government of India Act 1935 provided in Section 
129(1): “The Dominion Government shall not unreasonably 
refuse to entrust to the Government of any Province or the 
Ruler of any Acceding State such functions with respect to 
broadcasting as may be necessary to enable that Government 
or Ruler — 

(a) to construct and use transmitters in the Province or 
State: 

(b) to regulate and impose fees in respect of the construc¬ 
tion and use of transmitters and the use of receiving 
apparatus in the Province or State”. 

Clause (4) provided: 

“If any question arises under this section whether any 
condition imposed on any such Government or Ruler are 
lawfully imposed, or whether any refusal by the Dominion 
Government to entrust functions is unreasonable, the question 
shall be determined by an arbitrator appointed by the Chief 
Justice of India”. These rights the Provinces and the acceding 
States enjoyed till January 26, 195.0 when the Constitution 
came into force. 

As was pointed out in a Note entitled: “A Case for a Se- 
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cond Channel for TV and Radio Broadcasting” published by 
the Government of Karnataka in 1985, the framers of the 
Constitution did not exclude this possibility of States operating 
their own broadcasting stations as delegates of the Centre 
under Article 258(1) when they made broadcasting a Central 
subject. 

In December 1964, the then Minister of Information and 
Broadcasting, Smt. Indira Gandhi, set up a Committee on 
Broadcasting & Information media headed by Shri Ashok K. 
Chanda. Its report, submitted in April 1966, recommended the 
establishment of an autonomous corporation for AIR, and 
“making AIR a national authority in which major national in¬ 
terests would be represented”. In August 1977, the Govern¬ 
ment of India set up a Working Group, headed by Shri BG 
Verghese, “to examine the functioning of All India Radio and 
Doordarshan and make recommendations regarding their 
future set up”. The Working Group’s Report submitted in Feb- 
ruay 1978 outlined a scheme for an autonomous National 
Broadcast Trust. 

These two bodies were specifically charged with the task 
of considering the question of autonomy for radio and TV and 
had as their Members persons who were experts on the subject. 
Subsequently the Government of India appointed the Joshi 
Committee on Software for Doordarshan. Although its terms of 
reference were narrow and the question of autonomy was 
excluded from its purview the Report of the Joshi Committee 
noted the lack of even functional autonomy in the Doordar¬ 
shan and its use as an instrument of the Government. It re¬ 
commended functional autonomy. 

The Sarkaria Commission tresspassed beyond its terms of 
reference in making the following observations: 

“We have given careful consideration to these sugges¬ 
tions. These powerful media have to be used in our 
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country in the public interest to further the cause of deve¬ 
lopment with social justice and strengthen the impulses 
of modernisation. These audio-visual media are of tre¬ 
mendous value in leaping over the barriers of illiteracy 
and educating the people. Their immense potential 
should be exploited to foster national unity and integrity, 
and to fight effectively the fissiparous tendencies. Keep¬ 
ing in view these objectives and their enormous potential 
for making India strong, modern nation (or harming it, 
if improperly used), we are of the view that there can be 
no total autonomy for such powerful media. They must 
continue to be under the control of the Union Govern¬ 
ment, which will be responsible for their proper function¬ 
ing to Parliament. We have no hesitation in saying that, 
till national integrity and unity become more firmly root¬ 
ed than what is obtaining today and the pulls of regiona¬ 
lism, parochialism, casteism and communalism are 
substantially reduced, it will be premature to consider the 
grant of uncontrolled functional freedom to these power¬ 
ful media. We do recognise the need for reasonable de¬ 
centralisation and freedom in the day-to-day operations 
of these media in a vast country like ours so rich in diver¬ 
sity. To play an effective role these systems must, in their 
working, constantly strive for a harmonious adjustment 
between the imperatives of national interest and the va¬ 
ried needs and aspirations of the States and their inhabi¬ 
tants. We have made certain suggestions in this regard in 
the later parts of this chapter”. 

The Commission considered the Verghese Committee’s 
Report only perfunctorily and the Chanda Committee’s Report 
not at all. It uses misleading formulations such as “Uncontrol¬ 
led functional freedom” and “total autonomy” and dabbles in a 
matter which its members were least qualified or competent to 
deal with. The Commission’s mandate was Centre-State rela¬ 
tions and not the wholly different question of autonomy for 
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the media. Significantly, the Commission has blissfully ignor¬ 
ed the application of the fundamental rights to the State 
media. As instruments or agencies of the State, Akashavani 
and Doordarshan very much fall within the definition of 
“State” in Article 12 of the Constitution and are, therefore, 
subject to the fundamental rights to equality embodied in 
Article 14 of the Constitution and to freedom of speech and ex¬ 
pression embodied in Article 19(l)(a) which very much in¬ 
cludes the citizens’ right to know. Since the Commission’s 
basic outlook on the media is exposed to be so illiberal and 
utterly uninformed it is hardly surprising that it has rejected 
the case for a second channel for the States out of hand. 

JUDICIARY 

I had in a brochure entitled: “The Judiciary Today” published 
in 1986 pleaded for a collegium which would make recommen¬ 
dations for high judicial appointments. The Commission has 
made the following recommendations in regard to the judi¬ 
ciary: 

“Article 217 may be amended by inserting in it a clause 
as under: 

The President may after consultation with the Chief 
Justice of India, make rules for giving effect to the provi¬ 
sions of Clause (1) of the Article, and in order to ensure 
that vacancies in the posts of Judges in the High Courts 
are promptly filled in, these rules may prescribe a time 
schedule within which the various functionaries having 
consultative role in the appointment of Judges under this 
Article, shall complete their part of the process”. 

The healthy convention that as a principle High Court 
Judges are not transferred excepting with their consent 
should continue to be observed. 

Advice given by the Chief Justice of India regarding a 
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proposal to transfer a Judge, after taking into account 
the latter’s reaction and the difficulties, if any, should, as 
a rule of prudence, be invariably accepted by the Presi¬ 
dent and seldom departed from. 

As a matter of healthy practice, the Chief Justice of 
India should before formulating an opinion in his indivi¬ 
dual judgement as to the proposed transfer of a Judge 
from one High Court to another, take into confidence two 
senior Judges of the Supreme Court and ascertain their 
views”. 

These recommendations merit acceptance in toto. It needs 
only to be pointed out however that in the High Court Judges’ 
case S.P. Gupta, vs Union of India and others, the Supreme 
Court most certainly did not put the imprimatur of its approv¬ 
al on the wholesale transfer of High Court Judges as a matter 
of policy. It upheld only individual transfers subject to safe¬ 
guards. 

CONCLUSION 

To sum up, the conclusions and recommendations of the 
‘Sarkaria Commission’, although of a halting nature, will 
nonetheless go quite some way to improving the present state 
of affairs. It is a great pity that the Commission should have 
marred its work by a pronounced centrist bias. How far that 
bias has influenced the Commission is revealed by the fact that 
while the Commission finds itself utterly unable to recommend 
the transfer of any item from the Union list to State list or even 
from the Union list to the Concurrent list, except Entry 97 in 
List I (the residuary powers regarding non-tax matters), it sees 
nothing wrong whatever in recommending that Entry 5 in 
List II, the State list which confers the power to legislate on 
local bodies, a subject which is inherently and properly a State 
subject, should be transferred to the Concurrent list. It wants 
Parliament to enact, albeit as a last resort, uniform legislation 
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to provide for regular elections to State bodies. By the same 
token, one wishes that the Commission had recommended a 
time limit within which by-elections to State Assemblies should 
be held by the Election Commission which has often stalled 
them at the behest of the Centre. 

Be that as it may, uniform Parliamentary legislation on 
local bodies would be inherently offensive to the States and 
destructive of their autonomy. The regularity of elections to all 
elected bodies from Parliamentary by-elections to those of Vil¬ 
lage Panchayats can be ensured by amendments to the appro¬ 
priate legislation in Parliament and the State Assemblies. 

This very recommendation serves to bring out the in¬ 
herent infirmity in the Commission’s approach. Its pro-Cent- 
rist bias is coupled with a pronounced tendency to underplay 
and underestimate the abuses practised by the Centre. In a sec¬ 
tion on Political Parties the Commission inveighs against “new 
parties” and “splinter groups”, “regional parties and coali¬ 
tions”. But nowhere does it mention the single greatest threat 
to democracy and federalism in this country - the growth of 
the personality cult and authoritarianism in the organisation 
of the Ruling Party at the Centre. This political phenomenon 
has-mow reached such proportions that it can safely be said 
that even if the Government of India were to accept and imple¬ 
ment the modest recommendations of the Sarkaria Commis¬ 
sion, as indeed it ought to, the Congress (I) States will be able 
to avail themselves of the gain only to the extent that their 
mentors in New Delhi will permit. 

However, the States which do not subscribe to this autho¬ 
ritarian, anti-federal credo have a right to demand the 
Government of India that the recommendations of a body 
whose members were selected by it should be accepted readily 
and implemented speedily. The Government of India cannot 
fail to do this without undermining its credibility and redu¬ 
cing such enquiries to a farce. The public time and money ex- 
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